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Who Can Be a Volun-
teer Firefighter?

By: William Sager, Senior Associate

Who can volunteer to work as a
firefighter in your community?
The first answer that comes to
mind is, “anyone can.” Not so fast.
The Fair Labor Standards Act pro-
hibits employees of government
agencies from volunteering their
time to perform the same job for
which they receive pay. For many
smaller communities this comes as
something of a surprise, particu-
larly in their fire departments.
Many communities have “combi-
nation” departments to protect
them where the staffing consists of
both paid career firefighters and
volunteers.

Most of the volunteers come from
the ranks of citizens who enjoy the
camaraderie of the fire service and
want to give something back to
their ~ communities.  Likewise,
many of the career firefighters fol-
low this vocation for a living and

often do not even live in the com-
munity where they work. How-
ever, there is a third group: career
firefighters who both live and
work in the community and would
like to volunteer their services.
The commonly used term to de-
scribe these volunteers is “two hat-
ters.”

Can you answer these questions
when presented: Can the career
firefighters from the city adjacent
to your fire district be volunteer
firefighters in the district? Can the
career firefighters in your city also
be volunteer firefighters in their
“off-hours”? Can the fire dispatch-
ers be volunteer firefighters? Fi-
nally, can a career firefighter be a
member of a volunteer ambulance
company that stages its equipment
in a city fire station? These are the
confusing situations that fire chiefs
and other public officials who use
volunteers face whenever they al-
low a public employee to volun-
teer his or her services.

What are the Rules?

Most career firefighters are hourly
employees, and as such, come un-
der the provisions of the Federal
Fair Labor Standards Act (FLSA).
The FLSA prevents employers
from coercing or requiring em-
ployees to volunteer at their place
of employment. On the face of it,
that seems straightforward. Unfor-
tunately, misinterpretation of this
law has been the rule almost more
than the exception.

The so-called “Benshoff test” tried
unsuccessfully to establish a test
based on a decision of the Fourth
Circuit Court of Appeals in 1999.
This ruling came about as the re-
sult of over a decade of grappling
with the issue of volunteer/career
firefighters ~ (so-called  “two-
hatters”) between the Department
of Labor and the fire service.

Subsequent to that decision the
Department of Labor issued two
formal opinion letters to further
sort out this issue for situations
similar to the court case but with
different nuances. Many people
misinterpreted this decision and
these letters to mean that they no
longer had to worry about over-
time requirements for career fire-
fighters who then work as volun-
teer firefighters in combination
departments.

One thing employers have long
desired is a straight-forward
“bright-line test” that they could
use to determine if a career fire-
fighter could also be a volunteer,
and, if so, under what circum-
stances. The International Associa-
tion of Fire Chiefs, after years of
effort, got congress to direct the
Department of Labor to re-
package case law and DOL deci-
sions into such a bright line test.
The International Association of
Fire Chiefs published this guid-
ance last year.

As in any question involving the
legal standing of the agency in an
issue, it is imperative to seek com-



petent legal counsel. A good labor
law attorney can assist the agency
in navigating through the labyrinth
of laws, court decisions, and ad-
ministrative rulings that affect the
status of “two-hatters.” Any
agency that has its own employees
acting in a volunteer status should
exercise great caution in their use;
they could wind up paying them
overtime for their “volunteer”
work.

The Basic Rule

The basic FLSA rule concerning
who can volunteer still stands; an
employee of an agency cannot
volunteer to perform the same du-
ties for the same agency that he or
she performs for pay. A firefighter
who works for a city fire depart-
ment can probably work as a vol-
unteer firefighter in an adjacent
fire district; same job, different
employer. A fire dispatcher for a
city fire department can probably
work as a volunteer firefighter in
the same city; same employer, dif-
ferent duties. Mutual aid agree-
ments do not affect the situation.
While this is easy to understand, it
gets much more complicated when
an agency has separate but sub-
sidiary organizations such as a
volunteer  ambulance,  rescue
squad, or a volunteer fire company
as part of a county-wide fire de-
partment.

The Bright Line

When the Department of Labor
examines a situation to see if there
is a violation of the FLSA con-
cerning employees volunteering to
work, they check the following to
see if there are two distinct “em-
ployers.” If there are, then it
should not be a violation; if the
line is fuzzy and it appears that
there is one employer, then it is
likely that there is a potential
FLSA violation.

Public officials should ask these
questions of both employers to sort
out the career versus the volunteer
status of employees, and then
share that with legal counsel:

» Does each have its own hiring
guidelines and observe differ-
ent employment practices?

» Does each have its own power
to make determinations con-
cerning employees including
hiring and compensating?

> Does each have its own
budget?

> Does each have its own fund-
ing source?

» Does each have its own pay-
roll and retirement systems?

» Does each have its own com-
mand and control system?

» Other aspects to consider are:
the authority to enter into law-
suits; separate treatment under
the law; and how the Census
Bureau treats each entity.

If the answer to these questions is
yes, then it is likely that the em-
ployee is not volunteering to work
for his or her career employer; if
the answer is no, it is likely that
the agency is potentially violating
the FLSA. Regardless, public offi-
cials should always seek legal
counsel.

For more information, you can
obtain the booklet Managing Vol-
unteer Firefighters for FLSA
Compliance: a Guide for Fire
Chiefs and Community Leaders
from the International Association
of Fire Chiefs, Volunteer and
Combination Officers Section,
4025 Fair Ridge Drive, Suite 300,
Fairfax, VA 22033.

William Sager may be contacted
by phone at (916) 458-5100 ext.
302, or via email at:

bsager@citygateassociates.com.
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Citygate Associates, LLC is a
management consulting firm provid-
ing services to local and state govern-
ments across the Western United
States. Headquartered in Folsom, CA,
Citygate’s Fire and Emergency Ser-
vices practice specializes in:
 Operations Reviews
* Nationally Recognized
Methodology for Deployment
Analyses
* Fire Station Location
Assessments

» Staffing Pattern Analyses

» Emergency Medical Services
Analyses

* Alternative Service Delivery
Models, Evaluations and
Consolidations

Citygate’s clients benefit due to their
ability to provide more effective and
cost-efficient services through im-
proved management approaches and
systems, clarified focus, and upgraded
skills.

The material contained in The Cornerstone
may be quoted or credited. Reprinting of
articles must have prior written approval by
Citygate Associates, LLC.

On the web at www.citygateassociates.com
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